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Appraisal Malpractice

TRUST

Who can sue and what other limits apply

L ast year, the Arizona Court of Appeals issued a decision that
some believe will open the floodgates of malpractice claims
against real estate appraisers. While the court’s opinion cleared
the way for some new plaintiffs, there are still substantial barriers
to successfully holding appraisers liable for negligently prepared
mortgage appraisals.

- SAGE V§. BLAGG APPRAISAL COMPANY

In 2004, Ms. Sage executed a contract to purchase a home for
$605,200. The purchase was contingent on the home appraising for
at least the sale price. The defendant appraisal company, hired by
Sage’s lender, appraised the property at $620,000 based on 2,440
livable square feet. After the sale, Sage learned that the actual square
footage was 1,871. She filed suit against the appraisal company
alleging the appraiser should have valued the home at $350,000, in
which case she would have cancelled the sale. The trial court ruled
that Sage could not maintain her lawsuit because the appraiser did
not owe her a “duty” — which is the legal term for an obligation
to act or refrain from acting in a particular manner. The Court of
Appeals reversed.
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In today’s challenging business environment, you

need partners you can count on to deliver quality
and value, today and well into the future.

At Carlson Real Estate Company, we are dedicated
to developing long-term client relationships by
operating with caring and integrity and offering
innovative and accommodating solutions.

Call today to build your
CARLSON partnership for the future
RE Acl-é MEP ASNrgAT E with Carlson Real Estate

Company, 602-273-1111.

www.carlsonrealestate.biz
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—> COURT ANALYSIS

The court framed its decision as an identification of the per-
sons to whom an appraiser owes a duty and who, therefore, may
sue for malpractice. Historically, the duty to appraise property in
a non-negligent fashion was owed to the party who ordered the
appraisal — typically the lender. The Sage Court acknowledged
that, in the real world, buyers and borrowers often rely on the
accuracy of the appraisal as well. Thus, the court held that the
appraiser could also owe a duty to — and therefore be sued by
— the buyer/borrower even though there is no direct contract
or relationship between the two.

—> THE LIMITS

The court curtailed its expansion of potential malpractice plain-
tiffs by enunciating certain additional requirements. One significant
requirement is that the plaintiff must prove that hisloss was caused
by his justifiable reliance on the appraiser’s opinion. Ms. Sage met
this requirement by showing that she had the contractual right to
cancel the sale, but did not cancel because she relied on the accuracy
of the appraisal.

While this analysis was favorable to Ms. Sage, the causation/reli-
ance requirement poses problems for others. First, some contracts do
not allow the buyer to cancel based on the outcome of the appraisal,
which means the causation element cannot be satisfied. Also, many
appraisers in the current market are being accused of undervaluing
property, which results in a failed sale or refinance transaction. The
Sage Court’s analysis does not support a malpractice claim under

these facts, because the plaintiff's claim is that the transaction
because of the appraiser’s faulty opinion — not because the p!
relied on the accuracy of the opinion.

Another element of a successful malpractice claim is proof tha
the appraiser was negligent. The Sage defendant’s failure to ac
rately calculate square footage is an objective example of appraiser
negligence. However, other potential bases for malpractice claims —
such as improper methodology, poor selection of data and negligent
analysis — are subjective and therefore more difficult to prove.

—> GONCLUSION

L
Overall, the Sage case is important because the court recognized J

that appraisers play a critical role in real estate transactions, and

their professional obligations should extend to those who rely on
the accuracy of their work. However, the practical ramifications of
Sage are fairly limited. Before Sage, appraisers owed a duty to their
clients. After Sage, that duty is extended to parties who foreseeably
rely upon their valuations. Even with duty established, to be suc-

cessful a plaintiff must still prove negligence, reliance, causation
and damage — each of which can pose challenges to malpractice
recovery. nE

Jennifer A. Cranston is a shareholder at Gallagher & Kennedy, PA., and practices in the area of i
general litigation, with an emphasis on real estate disputes, including condemnation and valua-
tion matters, as well as insurance coverage analysis. www.gknet.com
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Complete pre-oonstrucuon desxgn

Lhroughout Arizona and the Southwest.
SN HVAC . Sheet Metal. Plumbing . Process Piping

Renewable Energy /Solar Innovations
CAD/BIM Design.. Bullding Automation Systems
Firefighters Breathing Air Systems
General Commercial Contracting
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construcuon and system maintenance service
for all facets of new, retrofit, tenant lmprovement
mechanical upgrades and service projects

" Mechanical Service & Repairs . Maintenance Agreements

the Southwest since. 1974 with major conumercialy industrial; civic 8 med,
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